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IN THE COURT OF SUB DIVISIONAL JUDICIAL 

MAGISTRATE (M), GOHPUR. 

P.R.C - 54/2019 

U/S 420 I.P.C 

 

State 

Vs 

Sri Prafulla Baishnab,  

S/o.  Lt Manmohan Baishnab 

Vill.:Kuruapothar, P.S. Helem,  

Dist. Biswanath, Assam. 

........... Accused. 

Present:  Shri.  A. A. Choudhury, S.D.J.M (M), Gohpur. 

For prosecution:   Ms. Barnali Chetia, ld. A.P.P 

For defence:   Mr. Sanjoy Dey, Ld. Advocate. 
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Date of evidence:    06.12.19, 18.01.20, 24.02.20 &  

     09.02.21. 

Argument heard on:   28.12.2021. 

Judgment delivered on:  31.12.2021. 

JUDGMENT 

(1) The case of the prosecution in a nutshell is that the informant 

namely Smti. Tulsha Devi lodged an ejahar on 03.10.2018 

inter-alia alleging that about 04 months ago the informant has 

given the work of fitting tin-sheets at her newly constructed 

house to the accused person namely Sri. Prafulla Baishnab for 

an agreed sum of Rs. 4,000/-. The accused person completed 

the assigned work and received full payment. During the rainy 

season, the rain water seeped through the gap of the tin 

sheets due to improper fitting done by accused person. The 

informant asked the accused person to rectify the defect but 

accused person did not pay heed showing excuses and hence 

the informant lodged the ejahar.  
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(2) The ejahar was registered as a case vide Helem P.S. Case No. 

33/18, U/S 406/420/427 I.P.C. on 03.10.2018 and on 

completion of the investigation, Charge-Sheet was submitted 

under section 406/420/427 IPC against the accused person 

namely Sri. Prafulla Baishnab. 

 

(3) Accordingly, cognizance was taken and copies were served to 

the accused person and when particulars of offence under 

Section 420 IPC was read over and explained to the accused 

person, the accused pleaded not guilty and claimed to be 

tried. 

 

(4) During the trail, the prosecution side has examined seven (05) 

Prosecution witness, whereas, the case of accused is that of 

denial. Considering the facts and circumstances as well as 

nature of the case; the follow point for determination are 

framed in this case: 

 

(5) Point for determination:  
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(i). Whether the accused person has cheated and thereby 

dishonestly induced the informant to deliver any property to 

any person, or to make, alter or destroy the whole or any part 

of a valuable security, or anything which is signed or sealed, 

and which is capable of being converted into a valuable 

security?  

Decision thereon and Reasons for the decision: 

(6). In evidence, the informant as PW 1 namely Smti Tulsha Devi 

deposed that about 02 years ago PW 1 engaged the accused 

person for fitting tin sheets at her house but the work was not 

satisfactory. After a week of completion of the work, rain 

water seeped though the tin due to poor quality of work done 

by accused person. PW 1 asked the accused person to repair 

the damage but the accused person refused to oblige. 

Accused person has cut down the tin sheets and advised to 

put plastic sheets but did not turn up. PW 1 purchased the tin 

sheets worth Rs. 36,000/- and paid Rs. 4,000/- to the accused 

person for his work. 
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(7) In cross examination, PW 1 stated that she does not 

remember the date of lodging the ejahar. Accused person has 

sent one mason namely Sushil Mistri one day at about 04:00 

pm but he left after hitting a nail. PW 1 has not denied 

accuess to Sushil Mistri. Water leakage did not stop after work 

by Sushil Mistri. PW 1 has denied all the suggestions put to 

her. 

8. PW 2 namely Rashmi Devi deposed she does not know against 

whom the informant has lodged the instant case. PW 2 is 

aware that there is water leakage through tin at informant’s 

house.  

9. In cross examination, PW 2 stated that Tulsha Devi has filed 

the ejahar for damage of her tin but PW 2 cannot say against 

whom the case was filed. She has not seen the tin sheets at 

the police station.  

10. PW 3 namely Sri. Rohit Chetry deposed that he know both the 

parties who belong to the same village. PW 3 deposed that he 

does not know anything about the incident and that police has 

simply taken his signature to make PW 3 a witness. 
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11. Cross-examination of PW 3 has been declined by the defence 

side. 

12. PW 4 namely Sri. Rajib Kardong deposed that he knows both 

the parties who are from same village. Incident occurred 

during lockdown time in the year 2020. PW 4 deposed that he 

cannot say the exact date of incident but one day the 

informant has called PW 4 and other villagers to show some 

work in presence of her family members. Informant told PW 4 

that she has engaged the accused person for fitting tin sheets 

at her house for a sum of Rs. 4000/- but rain water seeps 

through the tin.  Accused was also present at that time. PW 4 

could not see any gap/hole or breakage at the tin sheets. 

Local villagers opined to call for an expert mason for showing 

the work and accordingly one expert mason came and has 

seen the work. Again after a week, informant told that the 

damage was not resolved but the villagers found the work to 

be alright. Informant has lodged the ejahar as accused person 

took Rs. 4,000/- and did not work properly and neither 

refunded the money. 
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13. In cross examination, PW 4 stated that another mason worked 

for the informant prior to the accused person. There is no 

fault of either parties. The ejahar was lodged due to some 

mis-understanding. Informant lodged the case due to poor 

quality of work. The informant has subsequently engaged 

cheaper masons and complains to accused regarding the 

quality of the work. Informant compelled the accused to work. 

The alignment of the house is not straight. 

14. PW 5 namely Sri. Uma Sarmah deposed that he know both the 

parties. Incident occurred about 01 year ago and on that day 

informant called PW 5 at her house alongwith VDP Secretary. 

accused person has fitted the tin sheets from where rain 

water seeps into the house and for that reason informant 

lodged the ejahar. 

15. In cross examination, PW 5 stated that he has seen accused 

person working but does not know about the helper of 

accused. PW 5 cannot say how much money was given to the 

accused by the informant. Police has not recorded his 

statement.  
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16. Heard learned counsel for the accused person as well as the 

ld. APP. Ld. counsel for the accused person submits that there 

is no ingredient of cheating in the instant case and the present 

dispute falls in the category of civil dispute and as such, it is 

prayed that the instant case be dismissed being civil in nature 

arising out of plain breach of a contract between the parties.  

17. On appreciation of the evidence and other materials on 

record, it is seen that there was an oral contract between the 

parties for execution of a particular work for due consideration 

and the instant dispute arose pertaining to ‘quality’ of the 

work. The informant alleges that there was deficiency in 

service/work done by the accused person, whereas, the 

accused person claims that he has done the work properly and 

also admitted that the defect in his work was attended upon 

by an expert mason. Now, regarding engagement of the 

expert mason, PW 4 in his evidence deposed that the local 

villagers opined to call for an expert mason for showing the 

work and accordingly one expert mason came and has seen 

the work. Again after a week, informant told that the damage 

was not resolved. The informant is her cross examination has 
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stated that accused person has sent one mason namely Sushil 

Mistri one day at about 04:00 pm but he left after hitting a 

nail. The stand of the accused person is that the alignment of 

the structure of informant’s house is not straight, which led to 

the problem of water leakage. PW 4 in his cross examination 

also stated that the alignment of the house is not straight. 

Evidence  of PW 4 throws light on the matter, as in PW 4 in 

his evidence stated that when he was asked to visit the house 

of informant, then PW 4 could not see any gap/hole or 

breakage at the tin sheets. PW 4 also stated that after 

engagement of the expert mason for repairing work, the 

villagers found the work to be alright. PW 4 further stated in 

his cross examination that another mason worked for the 

informant prior to the accused person. PW 4 also deposed that 

there is no fault of either parties. The ejahar was lodged due 

to some mis-understanding and the Informant lodged the case 

due to poor quality of work. 

18. Considering the aforesaid developments, it now remains to be 

examined whether ingredients/elements of Cheating as 

defined U/S 415 IPC exists in this case or not.  
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19. This Court has relied upon the judgment rendered by the 

Hon’ble Apex Court in the case of Sushil Sethi and another                          

Versus The State of Arunachal Pradesh and other 

reported in: 

https://main.sci.gov.in/supremecourt/2018/44017/4

4017_2018_8_1502_20105_Judgement_31-Jan-

2020.pdf 

 https://indiankanoon.org/doc/10546413/  

 wherein it has been inter-alia held by the Hon’ble Apex Court 

as follows: 

 “7.2 In the case of Vesa Holdings Private Limited (supra), it is 

observed and held by this Court that every breach of contract 

would not give rise to an offence of cheating and only in those 

cases breach of contract would amount to cheating where 

there was any deception played at the very inception. It is 

further observed and held that for the purpose of constituting 

an offence of cheating, the complainant is required to show 

that the accused had fraudulent or dishonest intention at the 

time of making promise or representation. It is further 

https://main.sci.gov.in/supremecourt/2018/44017/44017_2018_8_1502_20105_Judgement_31-Jan-2020.pdf
https://main.sci.gov.in/supremecourt/2018/44017/44017_2018_8_1502_20105_Judgement_31-Jan-2020.pdf
https://main.sci.gov.in/supremecourt/2018/44017/44017_2018_8_1502_20105_Judgement_31-Jan-2020.pdf
https://indiankanoon.org/doc/10546413/
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observed and held that even in a case where allegations are 

made in regard to failure on the part of the accused to keep 

his promise, in the absence of a culpable intention at the time 

of making initial promise being absent, no offence 

under Section 420 IPC can be said to have been made out. It 

is further observed and held that the real test is whether the 

allegations in the complaint disclose the criminal offence of 

cheating or not. 

 7.3 In the case of Hira Lal Hari Lal Bhagwati (supra), in 

paragraph 40, this Court has observed and held as under: 

 “40. It is settled law, by a catena of decisions, that for 

establishing the offence of cheating, the complainant is 

required to show that the accused had fraudulent or dishonest 

intention at the time of making promise or representation. 

From his making failure to keep promise subsequently, such a 

culpable intention right at the beginning that is at the time 

when the promise was made cannot be presumed. It is seen 

from the records that the exemption certificate contained 

necessary conditions which were required to be complied with 

https://indiankanoon.org/doc/1436241/
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after importation of the machine. Since the GCS could not 

comply with it , therefore, it rightly paid the necessary duties 

without taking advantage of the exemption certificate. The 

conduct of the GCS clearly indicates that there was no 

fraudulent or dishonest intention of either the GCS or the 

appellants in their capacities as office bearers right at the time 

of making application for exemption. As there was absence of 

dishonest and fraudulent intention, the question of 

committing offence under Section 420 of the Penal Code, 1860 

does not arise. We have read the charge sheet as a whole. 

There is no allegation in the first information report or the 

charge sheet indicating expressly or impliedly any intentional 

deception or fraudulent/dishonest intention on the part of the 

appellants right from the time of making the promise or 

misrepresentation................... 

 7.6 In the case of Joseph Salvaraja A v. State of 

Gujarat (2011) 7 SCC 59, it is observed and held by this Court 

that when dispute between the parties constitute only a civil 

wrong and not a criminal wrong, the courts would not permit 

https://indiankanoon.org/doc/1436241/
https://indiankanoon.org/doc/1488900/
https://indiankanoon.org/doc/1488900/
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a person to be harassed although no case for taking 

cognizance of the offence has been made out.” 

20. In the case of Hridaya Ranjan Prasad Verma and others 

Vs. State of Bihar and another reported in 2000(4) SCC 

168; the Hon’ble Apex Court has inter-alia held that: 

 “In determining the question it has to be kept in mind that the 

distinction between mere breach of contract and the offence 

of cheating is a fine one. It depends upon the intention of the 

accused at the time to inducement which may be judged by 

his subsequent conduct but for this subsequent conduct is not 

the sole test. Mere breach of contract cannot give rise to 

criminal prosecution for cheating unless fraudulent or 

dishonest intention is shown right at the beginning of the 

transaction, that is the time when the offence is said to have 

been committed. Therefore it is the intention which is the gist 

of the offence. To hold a person guilty of cheating it is 

necessary to show that he had fraudulent or dishonest 

intention at the time of making the promise. From his mere 

failure to keep up promise subsequently such a culpable 
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intention right at the beginning, that is, when he made the 

promise cannot be presumed.” 

21. Hence, considering the facts and circumstances of the case in 

the light of the judicial precedents discussed above, I do not 

find that the accused person had fraudulent or dishonest 

intention at the time of entering into the (oral) contract as the 

informant as well as other witnesses deposed in their 

respective evidence discussed above that accused person, 

pursuant to the oral contract, had completed his work, the 

quality of the work is however disputed. Hence, in my opinion, 

the instant dispute regarding deficiency in service, is purely 

civil in nature and does not indicate any element/ingredient so 

as to attract the penal provisions as defined under section 

415/420 IPC. 

22. Therefore, in the premises aforesaid, in my view, the 

prosecution side could not make out a case for criminal trial 

under the penal provisions for the reasons discussed above 

and being so, the aforesaid issue is answered in the negative 

and in favour of the accused person. However, the informant 

of the case may approach the appropriare forum (civil 
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court/consumer court) for redressal of the alleged grievance, 

if so advised. 

23. The following Order is passed in this case. 

O R D E R 

24. The accused person namely Sri. Prafulla Baishnab stands 

acquitted in this case as prosecution side failed to prove the 

guilt of the accused person. 

25. The accused person be set at liberty forthwith, if in custody 

and not wanted in any other case. 

26. Judgment is delivered in Open Court in presence of the 

accused person. 

27. Bail Bond to be discharged in accordance with law, after a 

period of 06 (six) months. 

28. Given under my hand and seal of this Court on this the 31st 

day of December, 2021. 

 Accordingly case disposed off. 

 

A. A.  Choudhury,                                                                                          

S.D.J.M (M), Gohpur.  
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A P P E N D I X 

 Prosecution Witness:  

PW 1- Smti Tulsha Devi. 

PW 2- Smti Rashmi Devi. 

PW 3- Sri Rohit Chetry. 

PW 4- Sri Rajib Kardong. 

PW 5- Sri Uma Sarmah. 

 Prosecution Exhibits:NIL 

       Exhibit 1- Ejahar. 

       Exhibit 2- Seizure List. 

 Defence Witness: NIL 

 Defence Exhibits: NIL 

 Court Witness: NIL 

A. A.  Choudhury,                                                                                             

S.D.J.M (M),Gohpur.  
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31.12.21: 

Accused person is present in Court today. 

Judgment and Order is pronounced in open Court today. 

The following Order is passed in this case. 

Keep the original copy of Judgment and Order alongwith the C/R. 

O R D E R 

24. The accused person namely Sri. Prafulla Baishnab stands 

acquitted in this case as prosecution side failed to prove the 

guilt of the accused person. 

25. The accused person be set at liberty forthwith, if in custody 

and not wanted in any other case. 

26. Judgment is delivered in Open Court in presence of the 

accused person. 

27. Bail Bond to be discharged in accordance with law, after a 

period of 06 (six) months. 

28. Given under my hand and seal of this Court on this the 31st 

day of December, 2021. 
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 Accordingly case disposed off. 

 

A. A.  Choudhury,                                                                                          

S.D.J.M (M), Gohpur.  

 

 


